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Abstract

The subsidiarity control mechanisms of the Lisbon Treaty have re-
ceived much attention with their promise to redress the position of
national and regional parliaments, which were seen as losers in the
integration process. One year later, beyond formal rules and good in-
tentions, the question remains as to whether these novelties actually
succeeded. This paper assesses the formal and informal changes re-
garding the position of national parliaments that took place following
the Lisbon Treaty. The record of the “first year after” shows that while
there is significant activism among legislative actors, actual change
has been very limited so far.

The reasons for this are both institutional and structural. The new
provisions only partly shift control back to national legislatures. Not
only do these provisions require preventively high thresholds but the
involvement of national legislatures also occurs at a rather late stage
in the EU policy-cycle. Adding to this, incentives of individual MPs to
engage in matters of subsidiarity are low and will continue to be so.
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l. Introduction?

Recently, the formal instruments of the subsidiarity check, an early-
warning mechanism of the Lisbon Treaty,? have received much atten-
tion due to their promise to redress the position of national and re-
gional parliaments, which were seen as losers in the integration proc-
ess. More than a year later, beyond formal rules and good intentions,
the question remains as to whether these innovations actually suc-
ceeded in empowering national legislative bodies.

Most debates addressing the effects of Europeanization on democ-
ratic legitimacy and effectiveness at the domestic level have focused
on the question of whether national parliaments are to be regarded as
losers in the integration process or whether they have managed to
“fight back” and now command relatively far-reaching powers to scru-
tinize their governments regarding EU matters. Consequently, the de-
sign and choice of parliamentary scrutiny procedures have been
among the main points of interests for researchers. The development
of scrutiny procedures has been described as possibly being depend-
ant upon political-administrative relations, minority governments, po-
litical culture, party-based or popular euro-scepticism or the strength
of parliamentary committees prior to establishing oversight for EU
matters (cf. Maurer 2005, Goetz and Meyer-Sahling 2008, Raunio
2009).

The so-called “Deparliamentarization” thesis has been at the cen-
tre of the debates for the last two decades when discussing parliamen-
tary democracy in EU member states (Goetz and Meyer-Sahling
2008). The debate has developed around the question of whether
European integration can be regarded as one of the — albeit possibly
quite numerous — causes for the declining importance of parliaments
in the member states. According to this view, European integration

1 An earlier version of this paper has been presented at ,The Lisbon Treaty
Evaluated”, University Association for Contemporary European Studies
(UACES), London, 31 January — 1 February 2011. We thank Jonas Buche,
Julia Fleischer, Sabine Kropp and Jesse P. Lehrke for helpful comments and
suggestions.

2 Treaty of Lisbon. Amending the Treaty on European Union and the Treaty
Establishing the European Community, 13 December 2007, 2007 0O.J.
(C 306) 1 [hereinafter Lisbon Treatyl.



has led to both constitutional and political developments that have
undermined the power of the legislative branches. Both developments
have been part of a more general move towards supranational state-
building, which has limited national sovereignty in order to achieve
the potentially higher benefits of increased regional integration. Cur-
rently, a substantial portion of domestic legislation originates from the
European legal level — even if the “80 per cent Myth” has since been
adjusted downwards (Christensen 2010, Toéller 2010).2 Even so, con-
stitutional developments that have shifted legislative powers to the
European level have impacted the member states’ legislatures more
than their executives. Along the way, as predicted by intergovernmen-
tal integration theory, political developments at the European level
have benefited mainly national bureaucracies. One reason for this lies
in the central role of technical expertise in the EU policy-making proc-
ess, which could not be matched by national legislators with their lim-
ited capacities.

However, creeping Deparliamentarization is only part of the story.
It did not go without a response but was met by various responses
from national legislatures trying to diminish their disadvantage vis-a-
vis their executives (O'Brennan and Raunio 2007). Starting in the late
1950’s, national parliaments established European Affairs Commit-
tees (EACs) in order to oversee their government’s activities in Brus-
sels. This process accelerated after the Maastricht Treaty, which dele-
gated more policy-making powers to the EU, with national parlia-
ments further extending their participatory and scrutiny rights. For in-
stance, having previously been dependent of their government’s be-
nevolence for information, MPs established both formal and informal
ways to enhance the flow of information. One of the most important
issues to tackle was the “always one step behind” problem (Raunio
1999), which reduced the role of domestic legislators from active
“policy-shapers” to rather passive “policy-takers” (Borzel and Sprungk
2007, Sprungk 2008). Hence, to counter this trend, parliaments es-
tablished their own offices in Brussels* and started forging closer ties
with MEPs (Neunreither 2005). Liaising with other legislators has led
to the establishment of interparliamentary fora such as the Conference

3 Jacques Delors once claimed that 80 per cent of legislative production in the
member states goes back to an EU impetus.

4 él(g)git rather late, with the German Bundestag being the frontrunner since
7.



of Community and European Affairs Committees (COSAC)®, which
brings together members of the EACs of the national legislatures (Tor-
doff 2000, Seidel 2010, Silberhorn 2010). Though quite slowly, their
increasingly pro-active behaviour has helped legislatures to become
increasingly acknowledged and included in the policy-process, both,
by the European Parliament and the European Commission.® Going
with the winds of criticism about the EU’s democratic deficit, the role
of the parliaments has found its ways into the European Treaties.
While the annexes to the Maastricht Treaty rather vaguely talk of the
role to be played by legislatures, this was strengthened with the pro-
tocol on the role of national parliaments of the Amsterdam Treaty and
has been further reinforced with the Lisbon Treaty.

The general question remains whether national parliaments will be
“kissed awake” by the Lisbon Treaty and start using their powers?
Primarily only in the field of legal studies have the provisions of the
Treaty been examined in greater detail. Beyond this legal perspective,
political scientists are relatively uncertain about its potential out-
comes. Some have hypothesized that an increasing role for national
parliaments might result in something like a “Virtual Third Chamber”
(Cooper 2010), “Parliaments Jointly” (Jancic 2008) or a “Joint par-
liamentary field” (Crum and Fossum 2009). Others warned early on
that the new content of the Lisbon Treaty regarding the rights granted
to parliaments are so inherently complex that little change should be
expected (Passos 2008). Adding to this, the quorums required to have
a collective say in an ordinary legislative procedure (Art. 294 TFEU)
are prohibitively high, and reaching them may prove to be unattain-
able (see section Il of this paper). At the same time, while agreeing
that it remains difficult for national parliaments to be real players in
the multi-level system, others have pointed out that the main added
value of the new Treaty provisions are indirect (Barrett 2008). The
procedures might inherently be a way to strengthen parliamentary ac-
tors by making them more aware of the European dimension of their
activities. The empowerment of national parliaments would leave MPs
without the argument that they are side-lined in the European deci-
sion-making process. As a result, the legitimacy of the EU might be

5 Conférence des Organes Spécialisés dans les Affaires Communautaires et
Européennes des Parlements de I'Union européenne, established in 1989.
[http://www.cosac.eu/en/].

6  As acknowledged by one Commission officer who stressed the growing im-
portance of involving national parliaments (personal interview).



enhanced through the increased “EU-ization” of national public
spheres.

On the more negative side, the question remains as to whether giv-
ing national parliaments more demanding oversight responsibilities for
EU decision-making might overburden them. Parliaments need to
adopt new institutional solutions and establish novel procedures in
order to quickly review the new documents channeled to them en
masse from the Commission. A further reason for skepticism about the
benefits of empowering parliaments is that they might emerge as re-
luctant veto players, which could have negative consequences also for
their national governments. Increased parliamentary involvement
could weaken a government’s position at the EU-level by obliging
them to consult and coordinate with a reluctant parliament. While this
might be good news for transparency, it probably does not lead to
greater efficiency (Emmanouilidis and Stratulat 2010). One a more
cynical note, governments might hide beyond their national parlia-
ments when trying to block EU initiatives by using the so-called “scru-
tiny reserve”.” In practice, such strategic manifestations of parliamen-
tary scrutiny can have considerable power in COREPER meetings and
in working bodies.® A further expectation about the impact of the Lis-
bon Treaty is that it might empower some parliaments over others.
While upper houses usually have only special and limited functions in
their national systems, the Lisbon Treaty puts them on an equal foot-
ing with the lower houses and thus tends to strengthen them domesti-
cally. Finally, some have argued that establishing a second level of
national parliaments “in Brussels” in order to alleviate the perceived
democratic deficit of the EU might ultimately run counter to the very
logic of representative democracy, with the parliaments ending up be-
ing represented twice in Brussels (Kiiver 2006).

In this paper we discuss the capacities and willingness of national
and regional parliaments to use the enhanced powers accorded to
them by the Lisbon Treaty. In the next section we briefly introduce the
institutional innovations regarding the role of national parliaments that
were introduced by the Treaty. Subsequently we will provide a general
description of various institutional adaptations and the cooperation

7/ Of course, this would not be a totally new development. E.g. in the 45
COREPER | sessions of 2008, 46 parliamentary reservations were voiced by
governments.

8  Anecdotal evidence suggests that the Danish Folketing was quite active
here.



among national parliaments. Our data come from various sources, in-
cluding responses from national parliaments to various surveys and
COSAC reports; interviews with MPs, parliamentary and ministerial
staff?; and discussions during workshops organized for these groups.'®
We find that, in line with many expectations, very little has changed
in the (admittedly relatively short) time period “after Lisbon”. Using
the German case as an example we highlight in some detail both the
institutional developments taking place and the questions that remain
to be answered. To pay special attention to the case of German is im-
portant for several reasons: as a federal member state it was mainly
the Lander who fought successfully for a subsidiarity clause to be in-
cluded in the Maastricht Treaty. Another pull factor was a set of re-
strictive past rulings by the German constitutional court that limited
the scope of powers that could be delegated to the EU.'' However, so
far the members of the German Bundestag have displayed rather lim-
ited interest in EU policy, let alone scrutiny, which has left Germany
in the “moderate” camp of parliamentary scrutiny. Beyond the institu-
tional questions of intra-parliamentary adaptation we explore two
structural issues that are likely to influence the way in which national
parliaments deal with Europe: in section Ill, we examine the general
problem of collective action among national parliaments, which is re-
quired to make effective use of their enhanced rights, and later we
discuss (section 1V) the impact of the roles and self-perceptions of par-
liamentarians on EU policy-making. The final part of the paper con-
cludes.

9 Most interviews were carried out in an ongoing research project at the Ger-
man Research Institute for Public Administration Speyer. The project ana-
lyzes the interactions and mutual role perceptions of politicians and bureau-
crats involved in different policy fields of EU policy-making. For further in-
formation and outputs, see
[http://www.foev-speyer.de/Rolleneuropa/inhalte/06_english.aspl].

10 Forum “Subsidiaritatskontrolle”, Conference organised by DHV Speyer,
Bundesrat, Berlin, 18-19 October 2010  [http://www.dhv-
speyer.de/Kropp/Tagungen/Progr Subsidiaritatskontr 15 10 _10.pdf].

11 For a short overview on the Maastricht decision and the so called “Solange
I” and “Solange II” cases see e.g. Kiiver 2009.



Il. The role of national parliaments in the EU

Responding to the EU’s much debated democratic deficit the Lisbon
Treaty introduced several changes relating to the role of national par-
liaments in EU policy-making. National parliaments are now directly
referred to in both the Treaty itself and two of its protocols. Art. 5(3)
TEU explicitly names national parliaments as responsible for making
sure that the EU complies with subsidiarity,'?> while Art. 12 TEU enu-
merates their roles and functions: evaluating the implementation of
policies in the area of freedom, security and justice; monitoring of Eu-
ropol and Eurojust; and regarding treaty revisions or inter-
parliamentary cooperation. The first protocol describes information
rights, while the second lays out the procedural components of the
application of the principles of subsidiarity and proportionality*?
(Papier 2010: 9, Seidel 2010).

In practice, this means that the Commission provides national par-
liaments with draft legislation. Here, the Treaty has given significant
rights to MPs in the area of subsidiarity and extended the period
within which they can object to the drafts, by submitting a reasoned
opinion, from an original six to the current eight weeks. This can result
in a review of the proposal based on the “yellow” and “orange” card
mechanisms.'* The yellow card mechanism starts after objections of
non-compliance are received from at least one-third of the parlia-
ments. If the Commission decides to proceed further with the matter,
it has to justify this decision and to include the European Parliament
and the Council. The orange card mechanism starts if a majority of
the national parliaments object to the Commission’s proposal, though
the orange card can be rejected by the Parliament and the Council
before the first reading. Additional rights for the national parliaments
concern information rights and the increased rights to insert stumbling

12 In its Lisbon Case the German Federal Constitutional Court explicitly
stressed the “integration responsibility” (Integrationsverantwortung) of the
German Bundestag. See Lisbon Case, BVerfG, 2 BvE 2/08, 30 June 2009,
available at
[http://www.bundesverfassungsgericht.de/entscheidungen/es20090630 2bv
e000208.html].

13 Protocol on the Role of national parliaments in the European Union C
306/148; Protocol on the application of the principles of subsidiarity and
proportionality, C 306/150, 13 December 2007.

14 Art. 7(2) and 7(3) of the Protocol on the application of the principles of sub-
sidiarity and proportionality.



blocks to the general passerelle procedure, under which the Council
can shift from unanimity to QMV according to Art. 48 (7) TEU.*®

New scrutiny powers have also been granted to the regional level,
with the Committee of Regions (CoR) now being able to challenge
draft legislation on the matter of subsidiarity. Moreover, each legisla-
tive proposal must now include an analysis of its financial and admin-
istrative impact on regions and municipalities. However, the position
of regional parliaments is not yet really clarified,'® as we will highlight
later in the case of the German Landtage. With the recent Lisbon Case
strengthening the position of both German chambers, the Lander par-
liaments are still seeking to find paths by which increase their say and
have begun by trying to improve flows of information and cooperation
procedures between the 16 regional bodies (e.g. Landtag Brandenburg
2007).

I1.1 National parliaments: Status quo ante

Regarding parliamentary scrutiny of EU affairs, so far most of the lit-
erature has focused on the European Affairs Committees and their in-
stitutional setup (Maurer and Wessels 2001, Auel 2005). During the
last two decades, the number of EACs has increased as has their im-
pact in terms of political oversight. While Denmark, Austria, Sweden
and Finland have been considered particularly strong scrutinizers, the
newer EU member states from Central and Eastern Europe have fol-
lowed suit and most of them took their institutional blueprints from
the examples of the older member states (Dieringer and Stuchlik
2003, Buzogany 2010).

The scrutiny procedures of national parliaments can be broadly
grouped into two models (Raunio 2005). They differ regarding their
structural attributes such as timing and scope of information made
available by governments, the “bindingness” of parliamentary opinion

15 As well as an individual right to veto the specific passerelle clause in Art.
81(3) TFEU, which allows the Council to move from a special to the ordi-
nary legislative procedure in respect of measures for judicial cooperation in
civil matters concerning family law and with cross-border implications. Here
as well any individual national parliamentary chamber can veto the decision
within six months.

16 This is especially important in countries that deal with these actors: Austria,
Belgium, Germany, ltaly (see Kessler 2010), Portugal, Spain, and the
United Kingdom.



for the governments and the inclusion of other sectoral parliamentary
committees in formulating the opinion of the parliament. There are
also important differences regarding the frequency of the EACs’ meet-
ing, the inclusion of MEPs in the work of the Committees, and simply
in the manpower and technical capacity the EACs possess both in
terms of members and supporting staff. The first, so-called document-
based model, emphasises the procedural component of parliamentary
scrutiny. In essence, EACs examine all incoming EU documents. In
most cases, the pre-selection is done by a Secretariat, which priori-
tises the legislative proposals which will undergo closer scrutiny.
Committee discussions and information processing are at the centre of
this model. For example, the EAC might invite external experts to its
hearings, helping to shape its opinion on certain policy issues. Impor-
tantly, document-based systems do not try to exert direct control over
their government’s activity in Brussels. This does not mean, however,
that they have no impact on the position of the government. Instead,
this impact is based on persuasion through deliberation in parliamen-
tary hearings or through issuing well-founded expert opinions. The
second scrutiny system applied in national parliaments is the mandat-
ing-model. If the UK is the “ideal type” for the document-based sys-
tem, the Danish Folketing’s “Market Committee” is the archetype for
the mandating-based approach. Its development can be explained by
the special features of Danish governmental system, which is charac-
terized by frequent minority governments. This results in rather weak
governments that encounter a strong parliament which seeks to bind
the government’s hands. The mandating process focuses on the out-
put, i.e. on the government position that is to be represented in the
European Council. That is why EACs using the mandating approach
focus very closely on the schedule of the Council meeting. In practical
terms, EACs meet the week prior to Council meetings and provide the
national negotiators with explicit voting recommendations. How “ex-
plicit” this mandating is can differ. Some states have installed so-
called systematic mandating requirements and might force govern-
ments to change their positions. Other parliaments, while having the
power to issue politically binding mandates, do so rather infrequently.

While the two models clearly help us in systematizing the main
scrutiny procedures, they have their limitations as well. Many parlia-
ments lie somewhere in-between the two models (Szalay and Juhasz-
Toth 2006). An increasing amount of empirical research suggests that
even formally weak scrutinizers might turn into strong watchdogs if



the salience of the policy at stake resonates strongly among decision-
makers (Sprungk 2008, Stephenson 2009, Neuhold and de Ruiter
2010, Sprungk 2010). The differences in parliamentary activity re-
sulted also from the different procedures in place for subsidiarity
checks. In most cases, subsidiarity issues have been one of the per-
manent elements of review, and are carried out within the general
framework of the scrutiny of EU legislative proposals (UK, BG, SL, DE,
FR, CZ — Senat, NL, SE, PT, FI). Few parliaments checked for sub-
sidiarity selectively (IT, LT), while some of the newcomers did not
have any procedure in place at all (EE, CY, PL and RO). Hence, when
examining the overall scope of the enhanced monitoring capacities of
national parliaments, one has to keep in mind that these actors them-
selves take different scrutiny approaches and thereby had different
starting points. Thus, as we will see, the different national arrange-
ments and traditions for monitoring EU policies at the domestic level
continues to play a role in determining parliamentary scrutiny even
after the Lisbon Treaty.

1.2 Changes post Lisbon

Clearly, the Lisbon Treaty’s primary effect on national parliaments was
to require the excessive drafting of rules of procedure, and in some
cases also legislation, in order to accommodate the changes and en-
able them to cope with these changes (COSAC 2010). But far from
every parliament did so. Some considered their procedural settings to
already be “in tune” with the new procedure, such as some of the new
member states, which installed such legislation when the Lisbon pro-
visions were already on the horizon.!” Most parliaments have used
procedural or administrative measures to implement the changes.'® A
few others have changed legislation.’® Two different models emerged
regarding where compliance tests take place. One, centralized model,
places these in the EU affairs committees (UK’s House of Lords, Cy-
prus, Slovakia, Italy). These EACs occasionally involve other special-
ized Committees when necessary, like the Foreign Affairs Committee
in the Case of the Czech Senate or the Lithuanian Saemas, or a spe-

17 Cyprus, The Netherlands, Belgian Senate.
18 ltaly, Estonia, United Kingdom, Bulgaria, Finland, Latvia, Slovenia.
19 Bulgaria, Slovakia, Italy, Germany, France, Czech Senate, Romania.
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cial subcommittee on subsidiarity control (e.g. in the case of the
Dutch lower house). The second model, which we might call the
mainstreaming model, focuses on strengthening the role of sectoral
committees in scrutinizing their governments’ position on EU policy-
making.?° In both cases, the timing of the scrutiny procedure is of cru-
cial importance. While theoretically (and also technically) it would be
possible to become involved at an earlier stage, all parliaments start
the procedure only when the documentation knocks on the parlia-
ment’s door. There are differences as to whether governments have to
accompany drafts with their own documentation in order to help par-
liamentary staff to decide about its relevance. While the government is
under obligation to do so in some member states®, in others it can be
called for if needed, but this is not initially required.??

Differences between different parliaments’ use of subsidiarity
checks reveal a deeper ongoing problem relating to the extremely
vague definition of the emerging political norm of “subsidiarity” (Van
Kersbergen and Verbeek 2007), which is interpreted quite differently
by the legislatures (and the judiciaries) of the member states. There is
also significant variation between positive and negative uses of the
term among MPs from the different levels, including the EP, national
and the regional level, which mostly manifest as “crude assumptions”
about what the term really means (Martin 2010). We can identify at
least four such “worlds of subsidiarity” among national parliaments
(COSAC 2010). One group defines it as a dynamic principle, which is
less a legal assessment but more a declaration of political will.2 A
second group tries to nail the pudding to the wall and interprets it in
strict legal terms and regulates the details of the procedure.?*A third
group prioritizes a minimalist reading of the TEU and considers that it

20 Italy, Germany, Belgium, Sweden, Portugal, France, Finland, Slovenia, Ro-
mania. The extreme case of mainstreaming might be witnessed in the Swed-
ish Riksdag, which is considering abolishing the EAC altogether in order to
avoid duplication of work.

21 Bulgaria, Slovenia, Portugal, United Kingdom, Finland.
22 France, Cyprus, The Netherlands, Sweden.

23 United Kingdom, France, Italy, Latvia, Slovakia.

24 Germany, The Netherlands, Portugal.
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is relevant only to strictly supranational issues.® Finally, a fourth
group does not address subsidiarity issues at all.?

1.3 Germany: The road to Lisbon via Karlsruhe

The German Bundestag formerly exercised scrutiny mainly through its
EAC, which traditionally interpreted its own role in making the gov-
ernment’s activities transparent. However, the Committee suffered
from several shortcomings, such as information overload; reliance on
late, sketchy and biased information from the government (Beichelt
2009: 256, Brosius-Linke 2009: 733); and conflicts with specialized
committees over competences. However, the main “problem” has
been the low salience of EU policies and the logic of stable majority
coalitions which protected and stabilised the government (also) in
European policy-making (Holzhacker 2005). Traditionally, Germany
was characterised by strong pro-European “permissive” consensus
among party elites (Hansen and Scholl 2002; Poguntke 2007: 113).
Even if political elites did not accept integration without any reserva-
tion, for predominantly historical reasons differences in the attitudes
towards Europe remained marginal (Paterson 2010; Scheuer and
Schmitt 2009). While maintaining the general Europhile line, during
the last years, there is an increasing differentiation among the political
parties in their position on Europe. Domestic deliberations about the
Lisbon Treaty revealed differences even within the governing conserva-
tive coalition. The CSU repeatedly objected to the transfer of national
sovereignty, particularly with reference to the loss of parliamentary
control and subsidiarity (Paterson 2010). As the provisions empower-
ing the Bundestag do not translate automatically into a “binding man-
date”?’, the CSU proposed on several occasions to limit the govern-
ment’s scope of action (Groning-von Thina, 2010: 326). The long
time permissive consensus also allowed the opposition Left Party (DIE
LINKE) to establish itself as a fierce critique of the “neoliberal” EU in-
tegration project, pushing also the SPD towards stronger calls for a
European social policy (Wimmel 2009: 756ff.). In sum, such devel-

25 Czech Senate, Finland.

26 ltalian Senate, Spain, Cyprus, Bulgaria, France, Belgian Senate, Belgian
HoR, Luxembourg.

27 Art. 23 (3, 2) of the Basic Law merely stipulates that the government has
“to take into account” the position of the Bundestag.
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opments triggered an increasing differentiation of political parties on
issues generally covered by the “fog” of the “permissive consensus”
(cf. Buche and Buzogany 2010).

Adding to this, prominent cases that slipped past the attention of
the Bundestag, such as the Services Directive or the European Arrest
Warrant Directive, were wake-up calls for the parliament. As one
member of the Bundestag administration put it: “It became clear that
something needed to be changed in the way EU items were dealt
with” (Schroder 2010: 1). In response, the Bundestag established
new structures. It further strengthened the new unit (PA-1) that had
been set up some years ago especially to deal with EU issues. While
the “prioritizing part”?® of the unit is located in Berlin, another office
was established in Brussels in 2007/ as the first direct representation
of a national parliament (Beichelt, 2009: 257f). The parliamentary
administration, the Brussels Bureau and the political fractions were
empowered to deal with and manage information through a new
intranet system (EUDOX) (Sach 2010). Despite pessimistic expecta-
tions, this technical upgrade does not appear to be drowning the ac-
tors in an increased quantity of information and the system is consid-
ered to function quite well. In fact, information processing has im-
proved a lot over the past years and prioritizing the information has
become the most important task for the specialized committees as
well as for administrative staff (Gréning-von Thihna 2010, Vollrath
2010).

Nevertheless, several problems remain. As mentioned above, one
general dilemma in effectively organizing scrutiny concerns the role
played by the other parliamentary committees. While the trend in the
last two decades has clearly been the strengthening of EACs (Maurer
and Wessels 2001), by now this might well have turned into a cul-
de-sac. Two conflicting visions are held about the potential role of the
committees: either they should centralize control over the government
in European Affairs (this is the case for the EACs) or rather they
should “mainstream Europe” into the work of the specialized sectoral
committees. The Bundestag has opted for the second approach,
which might strengthen its capacity to bring in more expertise from

28 In 2009, the PA-1 division received 16,000 documents regarding EU affairs
and this is expected to rise to 20,000 in 2010. Of these, approximately
1000 are formal documents sent to sectoral committees, 7000 are general
reports and 8000 are documents by the federal government, such as proto-
cols of council meetings (Sach 2010; cf. Schréder 2010).
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the specialized committees. At the same time, including more com-
mittees to check for subsidiarity takes longer, and makes the time fac-
tor an increasing problem (Sach 2010). Further shortcomings relate to
the possibilities of how the government might still avoid oversight of
EU affairs. As noted in a motion by the Green Party (BT-Ds.
16/12109), Brussels-bound national bureaucrats in the Working
Groups of the Council, where many policies are predetermined, rarely
report back home. Another issue concerns the subsidiarity checks, for
which the Bundestag is often left alone by the government. The Ger-
man government rarely provides information about the legal basis,
subsidiarity, proportionality or impact assessment on related issues
that are relevant to the legislative drafts received from Brussels. Fi-
nally, the government still systematically withholds information from
MPs about the infringements proceedings held under Art. 226 TFEU,
which it receives from the Commission regarding its compliance with
EU law.® Thus, practices witnessed “before Lisbon” regarding the ex-
clusion of national parliaments from EU policy-making are still preva-
lent. The Euro rescue package is one of the most recent and critical
examples where even the President of the Bundestag and EU experts
of the governing coalition have repeatedly voiced criticism of the gov-
ernment withholding information.?°

Opaque working structures, huge amounts of information and lim-
ited knowledge about decision-making procedures have a negative
impact on the efficiency of the Bundestag’s involvement in EU affairs.
It was the German Federal Constitutional Court (hereinafter BVerfG)
that emerged as the central player leading the way to a far-reaching
strengthening of the legal position of the German Bundestag and
Bundesrat vis-a-vis the Federal Government (Jancic 2010, Kiiver
2009, 2010). Building upon the famous Maastricht decision in 1993,
the BVerfG concluded in its Lisbon case that German parliamentary
involvement in conferring competences to the EU was insufficient and
it required this situation to be remedied accordingly before Germany
could ratify the Lisbon Treaty. Thus, in the wake of the Lisbon deci-
sion a new law, the IntVG (Responsibility for Integration Act)®* was put

29 Annual Reports of the Commission make only aggregated data on infringe-
ments available.

30 Der Spiegel, ,Streit tiber Griechen-Milliarden®, 6 May 2010.
[http://www.spiegel.de/politik/deutschland/0,1518,693472,00.html].

31 Gesetz Gber die Wahrnehmung der Integrationsverantwortung des Bundesta-
ges und des Bundesrates in Angelegenheiten der Europaischen Union, (In-
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in place and the two existing laws which regulate information flows
and responsibilities between the federal government, the German
Bundestag (EUZBBG)* and the Lédnder (EUZBLG)* were amended. As
a result, the Bundestag must give its consent to every amendment of
the Treaties, including the simplified revision procedure, the use of the
flexibility clause (Art. 352 TFEU) and the possible extension of com-
petences referred to in Art. 83(1) TFEU.

The German case is an especially intriguing one regarding the
multi-level organization of EU scrutiny, as the Bundesrat is not a
genuine elected second chamber but an assembly of representatives
from the Ldnder executives. Hence, the regional legislative bodies
(Landtage) have struggled to increase their say within the hierarchy of
direct and indirect representative institutions. Recently, all 16 presi-
dents of the German regional parliaments agreed on a motion to revise
the EUZBLG and improve their access to information on EU policy. In
their “Stuttgart Declaration” (Bremische Birgerschaft 2010: Appendix
3) the presidents of the Landtage proposed to expand the obligation of
the federal government to inform the Bundesrat as well as the Land-
tage.** This motion mirrors the argument of national parliaments that
was put forward during the Convention regarding their structural lack
of timely information. Since gaining sufficient information sufficiently
early is key, the Landtage have sought to improve their current situa-
tion, in which they feel to be “cut off” from the relevant knowledge
(ibid.: 2). Beyond improving access to information, another idea has
been floated: Backed by an expert report of one of the former judges
of the BVerfG, the regional legislatures have considered introducing
binding mandates vis-a-vis their Lander governments. Judicially, this
seems to be within the realm of the constitutions of the Ldnder.** Be-

tegrationsverantwortungsgesetz — IntVG), modified 1 December 2009
(BGBI. | 2009, p. 3022). See Daiber 2010.

32 Gesetz Uber die Zusammenarbeit von Bundesregierung und Deutschem Bun-
destag in Angelegenheiten der Europaischen Union (EUZBBG), 12 March
1993 (BGBI. 1993 I, p. 311), last modified 22 September 2009 (BGBI. |
2009, p. 3026).

33 Gesetz Uber die Zusammenarbeit von Bundesregierung und Bundeslandern
in Angelegenheiten der Europadischen Union (EUZBLG), 12 March 1993
(BG3%I311)993 [, p. 313), last modified 22. September 2009. (BGBI. |1 2009,
p. .

34 Thereby changing paragraph §2 and the annex of §9 of the EUZBLG.

35 Hans-Jirgen Papier concludes that the Lisbon Case has limited the scope of
any German federal government to cede powers to the supranational level.
Referring to the principle of conferral of competences, the federal set-up
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yond these judicial novelties, complemented by the Responsibility for
Integration Act, the Landtage have tried also to improve their ongoing
collaboration with the Ldnder offices in Brussels and some of the
Landtage have sent their own representatives to Brussels.?®

I1.4 The Barroso initiative as an initiation to subsidiarity checks

In fact, the European Commission had done a lot in phasing-in sub-
sidiarity control even before the Lisbon Treaty came into force. Look-
ing at these efforts can provide some initial indications about the ef-
fective use of the new watchdog mechanisms, including under the
Lisbon Treaty. Commission President Barroso proposed testing the
monitoring of subsidiarity by national parliaments on an informal ba-
sis, although the treaties made no mention of it. Launched in 2006,
the “Barroso Initiative” was to shift national legislators’ activity from
passive policy-taking towards more active policy-shaping. The initia-
tive systematically involved national parliaments at the early stages of
policy-making. It directly provided them with EU working documents,
which were received without the interference of the governments. As
of September 1, 2006, the Commission directly transmitted all draft
directives and regulations, consultation documents (white papers and
green papers) and its annual work programme. In turn, the parlia-
ments could send their opinions on the documents, such as legal
drafts, to the Commission, allowing them to circumvent their govern-
ments. In order to facilitate the process, the IPEX database system
was established. IPEX is an online-database that allows national par-
liaments to automatically receive data from the Commission, to up-
load their opinions and to follow the activities of other parliaments.*
Technically, this implies that the Council and the European Parlia-
ment have not only to transmit their working documents to national
parliaments but also must respond formally to the “reasoned opinions”

(Art. 79 (3) Basic Law) and the German homogeneity clause (Art. 28 (1,1)
Basic Law), he sees implications for the Lander as well: Given the ongoing
“mediation” of the influence of the regional parliaments in EU policy-
making, they cannot be prevented from seeking compensatory initiatives
(Bremische Biirgerschaft, 2010: 10-12).

36 Interviews in Brussels, March 2011.

37 Even if ironically referred to by parliamentary staff as the “Facebook of Par-
liaments”, it should be mentioned here, that the data provided by the IPEX
database are still unreliable. According to officials working with the system,
it is planned to relaunch IPEX in 2011.
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they receive.*® Beyond these technicalities, the question of the motiva-
tion of the Commission for launching the “Barroso Initiative” is per-
haps more interesting. Why would the Commission initiate such a
procedure which could at least theoretically strengthen national par-
liaments’ role in EU decision-making at the expense of the established
players? Probably, the answer is quite simple: the initiative can be
considered as an instrument of legal fine-tuning (“Better Regulation”),
which might in the end increase both the efficiency and legitimacy of
the EU by involving potential veto players at an early stage in the pol-
icy-making cycle. At the same time, the possibilities for national par-
liaments to really block the Commission’s proposals are extremely lim-
ited. Thus the Commission might only win from this procedure, while
risking extremely little.

The political dialogue between the Commission and the national
parliaments has considerably intensified since its introduction in
2005. Up until the end of 2009, the Commission had received almost
618 opinions from 36 Chambers [out of 40]* of 26 member states,
with a clear upward trend (see figure 1) (European Commission
2010). However, most of the opinions merely state, rather briefly,
their consent to the Commission document. This partly helps to ex-
plain the surprising position of the Portuguese parliament. Issuing a
total 131 opinions between 2006 and 2009, the Assembleia da
Republica accounts for more than one fifth of all opinions. However,
at least partially these outstanding numbers may be due to a “Barroso
effect”, given the national background of Portuguese Commission
president José Manuel Barroso.* Aside from Portugal, second cham-
bers seem to be more active than first chambers during this period.
Taken together, the French and Czech Senates, the German Bundes-
rat, the House of Lords, and the Senate of Iltaly issued almost 40 per
cent of all reasoned opinions.

38 To ease the procedure, the Commission as well as the Council use the trans-
mission system E-Greffe to upload material to IPEX.

39 Out of 27 member states, 14 have a unicameral and 13 a bicameral par-
liament, hence 40 chambers.

40 Traditionally, the Portuguese parliament has been considered to be one of
the weakest scrutinizers (cf. Buzogany 2010).
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Figure 1: Participation in the Barroso Initiative, 2006-2009
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Thus far, the Commission has replied to about one-fifth of the opin-
ions, in most of the cases without changing its view but often includ-
ing further clarification on the scope of the proposed regulations (Jans
and Piedrafita 2009). In fact, most of parliaments’ observations dealt
not only with subsidiarity matters and also expressed opinions on
market freedoms, legal subjects, the environment or economic affairs.

Since the beginning of the Barroso initiative, the number of opin-
ions has risen steadily from 53 in the first year to 115 in 2007, 200
in 2008, 250 in 2009 and a peak of 386 received in 2010. The 250
opinions issued by national parliaments in 2009 were related to 139
Commission documents (European Commission 2010: 3ff.). Out of
these only ten documents received comments by four or more assem-
blies (excluding the three proposals covered by the COSAC-
coordinated subsidiarity trial-runs). The communications and propos-
als which attracted the greatest attention of national parliaments,
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concerned the Stockholm programme* (eight opinions), the cross-
border healthcare directive®? (7), the consumer rights directive® (6),
the framework decisions on trafficking in human beings** (6) and on
sexual abuse of children* (5), the Green papers on collective redress*
(5) and on learning mobility of young people*” (5), the communication
on European financial supervision®® (4), the directive on minimum
norms for asylum seekers* (4), and the Annual Policy Strategy 2010°
(4 opinions) (ibid.). In 2009 alone, the policy fields in which national
parliaments focused most of their attention were Justice, Liberty and
Security (83 opinions, including those issued in the context of two
COSAC subsidiarity trial-runs), Health and Consumer Protection (38,
including those issued in the context of one COSAC subsidiarity test),
Transport and Energy (22), Education and Culture (14), Environment
(12) and Enterprise (10) (see figure 2).

41 COM(2009) 262.
42 COM(2008) 414.
43 COM(2008) 614.
44  COM(2009) 136.
45 COM(2009) 135.
46 COM(2008) 794.
47 COM(2009) 329.
48 COM(2009) 252.
49 COM(2008) 815.
50 COM(2009) 73.
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Figure 2: Number of reasoned opinions per Directorate General
in 2009
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During the first year of the subsidiarity control mechanism in force,
the 386 opinions of 2010 addressed about 100 different Commission
documents (both legislative and non legislative).>* Again, among these
documents, only a minority was commented by more than three na-
tional Parliaments. The two most commented initiatives were the sea-
sonal workers proposal with 17 opinions and the deposit guarantee
Schemes proposal which triggered 11 opinions (cf. Il. 5). The pro-
posal on the support for rural development® received 8 and the Green
Paper on the Citizens' Initiative® 7 opinions. Three more Commission
proposals were related to seven opinions each: the FRONTEX pro-
posal®*; the proposals on the establishing of common rules for direct

51 Personal communication, European Commission.
52 COM(2010) 537.

53 COM(2009) 622.

54 COM(2010) 61.
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support scheme for farmers®®, and the proposal on food distribution to
the most deprived persons in the Community®®.

11.5 Subsidiarity checks after Lisbon

The new protocols of the Lisbon Treaty codified the political dialogue
of the Barroso initiative. Since the newly elected Commission took of-
fice only in February 2010 (and no draft legislation was issued since
December 1. 2009), this marks the official start of the subsidiarity
check mechanism. During 2010, 65 Commission proposals were
scrutinized under the auspices of the subsidiarity check mechanism.*
However, data availability is an issue here and comprehensive data on
the first year's experiences of the new instruments are scattered: The
Commission does collect all parliamentary opinions received but only
those attached to the final adopted legislation®®, whereas the IPEX da-
tabase lists all actions by national parliaments chronologically and not
only those addressed to the Commission. Up to March 2011 the
Commission sent 88 draft legislative proposals to the national parlia-
ments falling under the Subsidiarity Protocol and received 273 opin-
ions out of 40 being negative®; but so far, the so-called yellow or or-
ange card mechanisms have not been triggered. The subsidiarity
checks mainly confirmed two expectations. First, that the eight week
deadline seems to be too short and that the voting thresholds are
rather difficult to reach. Second, that most of the comments actually
refer to the content of the proposals rather than to subsidiarity aspects
alone.

However, the mere number of opinions issued by parliaments is a
qguestionable way to measure increased parliamentary influence
(Gréning-von Thuna 2010: 325f.). For instance, the German Bundes-
tag provided only a low number of opinions. But this only shows that
other methods of oversight, such as direct involvement in the govern-
ment or on the Brussels level, still seem to be more important. EU

55 COM(2010) 539.
56 COM(2010) 486.
57 See IPEX Subsidiarity list, as of 14 January 2011.

58 [http://ec.europa.eu/dgs/secretariat_general/relations/relations _other/npo/
index_en.htm].

59 Personal communication, European Commission. Figure of negative opinions
as of end of November 2010.
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policies remain a balancing act. This is especially true for MPs from
strong parliaments in important member states.®® Opposition parties in
particular can use the scrutiny procedure efficiently — the German ex-
perience shows that proposals endorsed by the opposition have in-
creased, as has the interest of opposition parties in the EU®, even if,
according to the logic of parliamentary systems, they don’t get through
with them. Nevertheless, the number of opinions issued does show
the level of political engagement of MPs regarding EU monitoring.

The two most controversial issues in 2010 dealt with seasonal
employment and banking regulation. The draft directive on conditions
of entry and residence of third-country nationals for the purpose of
seasonal employment® triggered five negative reasoned opinions®
which claimed the directive breached the subsidiarity principle.®* The
revision of the directive on deposit guarantees®® led to ten observa-
tions, of which four, from both German chambers, Sweden and Den-
mark’s Folketing, were negative.®® Although in the end the Bundesrat’s
initiative did not reach the quorum required to reconsider the draft leg-

60 This might not be the case in small member states where MPs cannot auto-
matically rely on the power of their government in EU decision-making (In-
terviews with MPs, Hungary).

61 Personal interviews in the German Bundestag.
62 COM(2010) 379, Council document 12208/10.

63 Austria (both chambers), Czech Republic (both chambers), and the Nether-
lands (second chamber). The Polish Senate and the House of Commons
(UK) did not adopt their opinion in plenary and the House of Lords sent it af-
ter the deadline.

64 As the European Scrutiny Committee of the House of Commons put it: “[...]
the Treaty on the Functioning of the European Union does not empower the
EU to determine how many labour migrants to admit. Decisions on the vol-
umes of admissions remain in the hands of Member states. EU legislation on
seasonal workers cannot alter that fact and so we do not accept the Com-
mission’s assertion that the draft Directive is crucial for securing effective co-
operation with third countries” 13 October 2010.
[http://www.parliament.uk/documents/commons-committees/european-
scrutiny/130ctober2010.pdf].

65 This Commission proposal led to the first use of the watchdog mechanism
by the Bundesrat and the German Bundestag. See Bundesrat Decision on
the “Draft Directive of the European Parliament and the Council on Deposit
guaéaonic%e Schemes (recast) COM (2010) 368 final.” 437/10, 24 Septem-

er :
[http://www.bundesrat.de/cin_152/nn_38758/SharedDocs/Downloads/EN/u
ebersetzungen/0437-
10ben,templateld=raw,property=publicationFile.pdf/0437-10b-en.pdf].

66 The House of Commons (UK) did not adopt its opinion in plenary and sent it
after the deadline.
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islation, German officials stated that at least this showed that the par-
liament’'s watchdog role is operating properly.®” There are so far, only
five legislative proposals, on which the Commission has received more
than two negative opinions.

In sum, the observations above highlight two main problems re-
garding the effective involvement of national legislative bodies: First,
effective coordination and forging majorities is difficult given the nov-
elty of the instrument and the variety of EU salience in the member
states. Second, individual MPs tend too exhibit a complex relationship
when it comes to scrutinizing governmental action in EU affairs. MPs
belonging to the ruling coalition will lean towards support rather than
control. Therefore, we agree with Kiiver that “(...) we should not see
procedures of parliamentary approval as a brake on decision-making
because a stable majority cabinet is not likely to be thwarted in the
plenary or a committee” (Kiiver 2009: 1293). Rather, members of the
opposition will seek to exploit any procedural opportunity to voice dis-
agreement with the government.s®

I1l. Collective action problems of national parliaments:

organizing subsidiarity control

We can assume the possibility to initiate a suspending veto, e.g. on a
Commission proposal, is a collective good from the perspective of na-
tional parliaments (for a general theory of collective action, see Olson
1965). Reaching a blocking majority, even if only temporarily, in-
creases the net bargaining power for all legislative bodies in the mem-
ber states, irrespective of their preferences. Let us assume that on a
particular topic all legislative bodies would share identical objections
regarding subsidiarity. Even in this ideal type example, each chamber
would be faced with an incentive to free-ride and to rely on the “rea-
soned opinions” of others. Adding diverging preferences to this picture
only translates into higher transaction costs for those who are indiffer-

67 Cf. The chairman of the EAC of the German Bundestag, Gunther Krichbaum,
MdB. [http://www.bundestag.de/dokumente/textarchiv/2010/32624033 _
kw49 _lissabon/index.html].

68 That is why the right to claim subsidiarity action before the ECJ has been
created as minority right: 25 per cent in the German Bundestag or Bundes-
rat are sufficient (cf. Silberhorn 2010).
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ent regarding a given draft legislation. Hence, keen promoters of sub-
sidiarity should find it extremely difficult to lure others into collective
action.

The legal improvements in the national parliaments’ positions codi-
fied in the Lisbon Treaty are faced with a variety of national scrutiny
arrangements. To forge possible majorities and make effective use of
the early warning mechanism procedure, legislative chambers of the
member states need to foster and enhance cross-country exchange of
information and cooperation. New technical tools such as the IPEX
database, collaboration within COSAC and interaction among liaison
offices in Brussels facilitated horizontal cooperation (Knutelska 2010:
8), including establishing commonly shared "best practices” for inter-
action between governments and legislatures.®® But to muster a third
or a quarter of b4 votes’® may still prove difficult given different no-
tions of involvement, including on the concept of subsidiarity, as well
as the novelty of the instrument.

Therefore, during preparations for the Lisbon Treaty the trial sub-
sidiarity checks, which were organized by COSAC were an important
element of trying to solve the collective action dilemma of the parlia-
ments. From 2005 on, national parliaments conducted eight coordi-
nated subsidiarity checks under COSAC's tutelage.”! Participation
rates were high in the beginning but decreased in 2006 and 2007. So
did the number of subsidiarity breaches found by the national parlia-
ments. During the preparations for the Lisbon Treaty — and as a result
of increased peer-pressure by the COSAC Secretariat — the number of

69 “Copenhagen Parliamentary Guidelines. Guidelines for relations between
governments and Parliaments on Community issues (instructive minimum
standards)”, COSAC, 27 January 2003, OJ C154/1, 2 July 2003.

70 At least nine member states (equaling 18 votes) or seven member states
respectively.

71 [http://www.cosac.eu/en/info/earlywarning/l. The following subsidiarity
checks were carried out by COSAC: March-April 2005 — on the 3rd Railway
Package (under the Constitutional Treaty), July-September 2006 — on a
Proposal for a Regulation in divorce matters (under the Treaty of Amster-
dam), October-December 2006 — on a Proposal for a Directive on postal ser-
vices (under the Treaty of Amsterdam), November 2007-January 2008 — on
a Proposal for a Framework Decision on combating terrorism; July-
September 2008 — on the Proposal for a Directive on the implementation of
the principle of equal treatment; December 2008-February 2009 - on the
Proposal for a Directive on human organ transplantation; July-September
2009 - on the Proposal for a Framework decision on the right to interpreta-
tion and to translation in criminal proceedings; October-December 2009 —
on the Proposal for a Regulation in matters of succession.
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participating states and chambers climbed again, reaching an all time
high level of participation during the last coordinated subsidiarity
check in 2009 (which was carried out technically already under the
Lisbon Treaty). The trial-runs focussed on a total of eight legislative
proposals (see figure 3).

Figure 3: COSAC subsidiarity trial-runs
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The trial-runs revealed some of deficiencies in the process which
might be telling also for the future. For example, the time limits estab-
lished by the Treaty for conducting subsidiarity were seen by parlia-
mentary staff as too short, especially when this included the summer
holiday months.”® Another problem was the limited availability of
documents written in the languages of all member states. Adding to
this, the stage before a parliament passes a reasoned opinion on non-
compliance required some informal cooperation with other parlia-
ments — but it remained notoriously difficult to bring parliamentary

72 COSAC Subsidiarity Control in National Parliaments
[http://www.cosac.eu/en/info/earlywarning/].

73 Therefore, the Commission officially excluded the month of August from the
eight week period.
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procedures “in sync” across national borders. In the meantime, identi-
fying such deficiencies “on-the-go” has led to learning processes
among both the Commission and parliamentary staff, with the Com-
mission sending less conflicting proposals with subsidiarity issues into
the process. The general picture emerging here highlights unsolved
coordination problems both on the national level (between the legisla-
tive and the executive, as well as between the upper and lower houses
of national parliaments) but also between the national parliaments
themselves. The subsidiarity checks highlighted once again the differ-
ences between the various scrutiny arrangements that parliaments use
to check their executives (COSAC 2010). As mentioned above, one
main difference concerns the very understanding of subsidiarity and,
therefore also its institutional set-up. In fact, only a few parliaments
conduct a systematic analysis of compliance with subsidiarity matters.
Adding to this, while in some parliaments the EACs may act on behalf
of the whole legislative body, others need the plenary for approval. A
third group needs to take into account the positions of sectoral com-
mittees as well. The same holds true for countries with regional par-
liaments. As a result, these “national flavours” of scrutiny often trans-
late into a pressing time issue for drawing the yellow or orange card:
by the time a critical number of parliaments can be a gathered, it
might simply be too late.

Despite these learning loops, in 2010 COSAC concluded that it
will stop coordinating subsidiarity checks in the future (COSAC 2010).
In principle, this means a loosening of future coordination. While vir-
tually all parliaments acknowledge the necessity of coordination, there
seems to be a lack of a clear vision of how to make this work in prac-
tice (ibid.). Clearly, even if the existing instruments have showed some
potential, they often remain insufficient. For example, the IPEX data-
base, maintained by COSAC and rapporteurs at the national parlia-
ments, promises to strengthen collaboration and exchange on issues
under scrutiny. While the system has its merits, its usage remains
very selective and information often appears at too late of a stage. Fur-
thermore, some of the parliamentary staff mentioned that they simply
lack the resources necessary to update the online database, while the
benefits of using it are often limited (Interviews, Hungarian National
Assembly, December 2009). Developing more formal and institution-
alized collaboration clearly has its limits and is often very resource-
intensive. Therefore, the emphasis among parliamentary staff is cur-
rently on intensifying informal contacts at the staff level. An increasing
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role is being played by the permanent representatives of the national
parliaments, which share floors at the European Parliament in Brus-
sels. Staffing these offices has received increased attention in the last
years, with Malta and Slovakia being the only state as of 2010 with-
out an office in Brussels. The regular MMM (Monday Morning Meet-
ing) of the representatives provide space for exchanging information
and testing whether ideas will “fly” in other parliaments.

IV. Roles and self-perceptions of national Parliamentarians

Nonetheless, granting more formal scrutiny options, painstakingly
monitoring their implementation and removing obstacles to coopera-
tion might miss one crucial point. Such well intended initiatives may
grind to a halt if individual MPs do not feel inclined to make use of
their novel competences.”* One rather simple fact relates to relation-
ship between scarce resources and the scrutiny capacities of parlia-
mentarians. For instance, in the new member states, interviews gath-
ered in 2009-2010 suggest that these MPs lack both the interest and
resources to work towards the envisaged “multi-level parliamentary
system”. Recent research on elites in Central and Eastern Europe
(Lengyel and llonszki 2008) and our own interview material suggest
that politicians have relatively low interest in getting actively involved
in shaping EU policies, as well as low knowledge of how to do this.
Cross-country research on the EU-15, conducted by Bernhard Wes-
sels, indicates that role-orientations of individual MPs are important to
understand their involvement in EU affairs.”® Even if the parliaments
have obtained strong powers over and control of their governments,
party political control and/or the lack of awareness of those very pow-
ers seems to keep them merely “on the books”. Thus, another and
possibly more complex problem for the effective oversight of EU poli-
cies is located at the level of parliamentarians themselves and relates
to their self perceptions and the (usually limited) salience of EU affairs
in domestic politics.

74 In fact, the Lisbon improvements and increased cooperation, as shown in
ch. lll., may enable parliamentary administrative staff to a greater extent
than those for whom it was drafted, namely MPs. We thank Thomas
Christiansen for making this point.

75 On role theory in parliamentary and administrative studies, see Saalfeld and
Muller 1997, Kropp and Ruschke 2010.
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The roles of MPs are a key variable in understanding parliamentary
passivity regarding EU affairs. Analyzing the attitudes of German MPs
over time, Wessels found little evidence of understanding or interest in
EU issues (Wessels 2005). This is, at least in part, a result of the
domestic electoral system. For Germany, the literature usually identi-
fies two main roles played by parliamentarians: a more constituency
based one in the case of parliamentarians from the single-mandate
districts and a stronger party based role for who joined the Bundestag
via regional party lists (Patzelt 1997). German MPs conceive of them-
selves as representing their constituencies more so than their parties
(Kropp 2010b). It comes as no surprise that “generalist” MPs working
mainly for their constituency have neither sufficient time nor the re-
quired expertise to become involved in EU-level policy-making or the
scrutiny thereof. However, the perceived growing importance of Euro-
pean issues has increasingly led to a role conflict among constituency
MPs, who fear that their lack of EU-knowledge will result in disadvan-
tages both for their constituency and for their careers. Therefore, they
readily acknowledge that there is a need “to do something about
Europe”. And even policy experts and high ranking members of party
groups with extensive contacts on the European level feel that the
ministerial bureaucracy has an uncatchable advantage (Kropp 2010a,
2010b). At the same time, Kropp also finds some evidence for a
slowly emerging new parliamentary role for the “European expert”,
even beyond the members of the EACs (Kropp 2010b). This type of
parliamentarian engages in intensive contact on Europeanized policies
not only with the national bureaucracy but also with the EU institu-
tions, European NGOs, MEPs and MPs from other member states. The
same can be seen in Sweden, where MPs often follow policy issues at
multiple levels. Recent plans to abolish the Swedish EAC have to be
seen as consequence of this development and highlight the successful
mainstreaming of EU policies.” In sum, despite an enormous amount
of information available for interested MPs, there is still limited knowl-
edge of the processes and procedures of EU level policy-making.
While MPs backing the government might find this less troubling, the
situation is more problematic for opposition parties. With their access
to information being curbed, the effectiveness of their role in checking
the government is restrained as well.

76 Interviews conducted by Jonas Buche in the Swedish Riksdag, March 2011.
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V. Conclusions: the road from Lisbon

One year after the entering into force of the EU’s Lisbon Treaty, what
happened to the intentions, which sought to address the democratic
deficit through empowering national legislatures? Do we observe sub-
stantial change regarding EU policy-making or are the subsidiarity
checks merely lip-service? Are the new rights granted to the parlia-
ments not much more than an ineffective documentation procedure for
parliamentarians who are already scarce of resources as well as of ca-
pacity and willingness?

In this paper we showed that, first, the improved oversight proce-
dures of the Lisbon Treaty have met an almost Babel-like variety of
scrutiny mechanisms in the member states. The member states dis-
play huge differences in the usage of binding mandates, the activity of
their upper houses, and most importantly, their interpretations of sub-
sidiarity (see COSAC 2009: 14). Not only interpretations of but also
the significance assigned to subsidiarity vary to a great extent.
Whereas some legislative bodies regard the Commission’s proposals to
be de lege in compliance with EU law, others seek to confirm its legal
right to act in the first place. The reformulated Protocol itself only
adds to the existing difficulties in establishing when a breach of the
subsidiarity principle has occurred: The notion of “cross-country impli-
cations” as first used in the Amsterdam Treaty has been removed (cf.
Koch and Kullas 2010). Hence, how to disentangle subsidiarity and
proportionality remains disputed. Upcoming ECJ rulings, especially in
case of subsidiarity actions of infringement’”’, will necessarily have to
further delineate the scope for interpretation of the current procedure.

The second finding of the paper is that the early warning system is
still very much in its infancy. So far we did not witness any collective
action by national parliaments on grounds of the subsidiarity principle.
The eight-week period is considered too short and discussions about
improving the exchange of cross-country information (and thereby
forging majorities) are ongoing.”® Nonetheless, while a “reasoned opin-

77 Art. 8(1) of the Protocol on the application of the principles of subsidiarity
and proportionality, 13 December 2007, C 306/150, 17 December 2007.

78 However, it is noteworthy that the high thresholds for parliaments to get “in
sync” are a weakness by design built in by the Constitutional Convention.
According to the former president of the European Parliament, Klaus
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ion” technically implies only negative statements,’® referring just to the
watchdog function of the subsidiarity check misses an important
point: Voicing consent also seems to matter for national parliaments,
as the preceding framework (the Barroso initiative) suggests.®°

The paper also took a closer look at the German case. Germany is
an interesting case as in its recent Lisbon Case the BVerfG set abso-
lute limits to the conferring of competences to the supranational level.
This decision substantially empowers the German Bundestag and
Bundesrat to scrutinize the government activities in EU policy-
making.®’ As a result, both chambers of the German parliament in-
creased their say vis-a-vis the federal government. However, the work-
ing structures remain complex (Groning-von Thihna 2010) and in
part still under construction (Vollrath 2010), while the information
flows between the two chambers (and the EACs) are still informal.®
Most importantly though, the government’s ongoing practice to cir-
cumvent the Bundestag in important policy questions such as the
European Stability Mechanism (ESM) in April 2011 is registered
among MPs with growing resistance.®

The paper also addressed some of the technical problems associ-
ated with the ex-ante control mechanism of subsidiarity monitoring.
Despite attempts to promote institutional learning through the COSAC

Hansch, a de facto veto power for national parliaments was first discussed,
but was later rejected.

79 “Any national Parliament or any chamber of a national Parliament may,
within eight weeks from the date of transmission of a draft legislative act, in
the official languages of the Union, send to the Presidents of the European
Parliament, the Council and the Commission a reasoned opinion stating why
it considers that the draft in question does not comply with the principle of
subsidiarity. It will be for each national Parliament or each chamber of a na-
tional Parliament to consult, where appropriate, regional parliaments with
legislative powers.” Art. 6(1) (ibid.).

80 Though even if real policy-shaping power remains limited, the mere exis-
tence of the “political dialogue” with the European Commission might lead
to an enhanced impact assessment and improved ex ante inclusion of sub-
sidiarity concerns.

81 Now the federal government “shall endeavour to reach agreement with the
Bundestag”, if an opinion under Art. 23 (3) Basic Law has been endorsed
(cf. COSAC 2010: 185).

82 Of course, informality per se need not necessarily to be a disadvantage, but
to date, both chambers are still seeking the best solutions (cf. COSAC 2010:
178ff., Vollrath 2010).

83 Financial Times Deutschland: Bundestag rebelliert gegen Euro-Rettung, 13.
April 2011, p. 9; Financial Times Deutschland: Stimmvieh, 21. April 2011,
p. 25-26.
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framework the ability to draw a yellow card entails a collective action
problem which has been impossible to solve to date mainly due to the
variety of conceptions held about subsidiarity among the national par-
liaments. Beyond the institutional challenges faced by national par-
liaments the paper also pointed to micro-level determinants of MPs to
engage in controlling EU matters. Regarding the complex interplay of
MPs’ self-perceptions and their inclination to engage in scrutiny, re-
search on parliamentary roles suggests that engagement in EU policy-
making remains limited. Neither knowledge nor domestic salience
seems to be sufficiently high to offer incentives for effective parliamen-
tary involvement.

In sum, this paper concludes that the Lisbon subsidiarity control
mechanisms (subsidiarity objection and infringement action) are in
terms of legal practice, still in the early stages of their development.
They are neither a useless tool meant merely to keep national parlia-
ments occupied, nor are they a “magic bullet” for the EU’s democratic
deficit.®* Whether a “Virtual Third Chamber” or not, the group of 40
chambers in the European Union may discover that their new powers
increase their voice and eventually also their ability to influence the
European public (e.g. Kauder 2011). With the subsidiarity principle
remaining a genuine political issue, the journey itself may be the des-
tination.

84 Franz C. Mayer, expert hearing, subcommittee on EU law, German Bundes-
tag, 16 June 2010, p. 11f.
[http://www.bundestag.de/bundestag/ausschuessel 7/a06/ua_europarecht/ex
pertengespraech_aktuell/Wortprotokoll.pdf].
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